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An essential service is defined in Section 213 of the Labour Relations Act 66 of 1995 (LRA).
In terms of this Section, a service is deemed an essential service if it can be shown that the
interruption of such a service would:

“endanger the life, personal safety or health of the whole or any part of the population”

It would have to be established that a clear and imminent threat to the life, personal safety
or health of the whole or part of the population existed.

In terms of Section 71 (10) of the LRA the parliamentary service and the SAPS are deemed
to have been designated as essential services in terms of Section 71. In addition to these,
a number of other services have been determined as essential by the Essential Services
Committee (see question 23 below).

2. What is the origin of the essential services concept?

The concept of essential service is not a locally developed concept. Essential services are
recognised in most countries in which the right to strike is recognised.

3. What is maintenance service?

A maintenance service is defined in Section 213 of the Labour Relations Act. In terms of this
Section a service is deemed as maintenance service if:

“...the interruption of that service has the effect of material physical destruction to any
working area, plant or machinery”.

4. Are essential and maintenance services restricted to the public sector or could

such services be designated in the private sector?
The Labour Relations Act does not distinguish between the public and private sectors
with regards to the determination of essential or maintenance services. Services could be
determined as either essential of maintenance services in both the public and private sectors.

International experience suggests that such services (and essential services in particular)
are mostly found in the public sector.

Experience in South Africa equally suggests that the majority of current designated services
are in the public sector (Refer to question 23). More recently, there has been an increase
in the number of referrals to the Essential Services Committee (ESC) from private sector
employers too.

5. What is the Essential Service Committee and what are its powers?

The Minister of Labour, after consulting with NEDLAC, establishes an Essential Service
Committee (ESC) in terms of Section 70 of the Labour Relations Act.

The Powers and functions of the Committee are described in this Section of the Act. It is
mainly to:
+ Monitor the implementation and observance of essential service determinations,
minimum service agreements, maintenance service agreements and determinations;
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+ Promote effective dispute resolution in essential services;

+ Develop guidelines for the negotiation of minimum services;

+ Decide on its own initiative or upon the request of any interested party to institute
investigations into whether or not the whole or a part of any service is an essential
service;

+ Determine whether or not the whole or a part of any service is a maintenance service;

+ Establish and appoint three (3) member panels to conduct investigations, designate
essential services, determine disputes, ratify and determine Minimum Service
Agreements;

+ Ratify collective agreements that provides for the maintenance of minimum services in
a service designated as an essential service and to determine the minimum services
required to be maintained in the service that is designated as an essential service.

0. Who serves on the Essential Service Committee*
The Minister appoints to the Essential Services Committee, an independent Chairperson
and a Deputy Chairperson who must be a CCMA Senior Commissioner, and six (6) persons
who are nominated through NEDLAC as follows: two (2) members nominated by organised
labour, two (2) members nominated by organised business and two (2) members nominated
by Government. Members of the ESC are appointed for a three year term.

. H d Maintenance service determined?
Whether a service is an essential or a maintenance service is determined by the
Essential Services Committee (refer to-5 above). The Labour Relations Act ensured
transparency by providing for-any interested party to inspect or obtain a copy of any
representations made to the Committee, once such an interested party has paid the
prescribed fee. The Act furthermore requires that oral representations should be made in

public.
Once a service or part of a service has been designated as essential, a notice of such must

be published in the Government Gazettes It is important to note that a refusal to designate a
service or part of a service as-essential or not to ratify @ minimum service agreement does
not need to be published. The Committee is also not obliged to publish the reasons for its
decisions, nor.isrrequired to publish a notice in'the Government Gazette if a service has been
designated as a maintenance service.

8. What parties are entitled to appear before the Committee?

A notice in the Government Gazette invites any interested parties to submit written
representations and to state whether or not they require an opportunity to make oral
representations. The Act does not define an interested party, which means that the process
is open to any organisation or individual who has an interest in the matter.

9. What does an applicant have to prove when it applies to have a service declared

essential?
+ Our employment law requires an essential service to be restrictively interpreted. This
means that:
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* ltis the service which is essential and not the employee, industry or the institution within
which the service falls;

+ Only those employees who are truly performing an essential service, may be prohibited
from striking;

+ This means that workers performing an essential service and those performing a non-
essential service may work alongside each other in the same institution / organisation.

Before the ESC can designate any service as essential, it must be satisfied that:

+ ltis a service, or part thereof, that is essential - not employees or a business or industry
which is essential;

« There must be an interruption of service, irrespective of whether it is partial or total
interruption;

« The interruption of the service must endanger life, personal safety or health. Endanger
means “putting at risk”, “imperil” or “jeopardise” - this implies that the prevailing
conditions at the time that the designation is made must be considered, and not the
potential circumstances that may occur at some future stage;

+ If industrial action is unlikely to interrupt the service or if the interruption of service could
be avoided (for example through replacement labour), the service will not be designated
as an essential service;

+ The endangerment must impact the population i.e. being human beings.

10. What process (es) does the ESC follow in arriving at a determination?

The functions of the ESC has largely been reactive in the past in that it responded to referrals
either by advising that on the prospects of success or not, or by conducting an investigation.

Following the recent amendments of the Labour relations Act, the ESC has taken a more
proactive approach and facilitate discussions between parties most directly affected by the
referral.

11. How does a party submit a referral to have a service determined as an essential

or maintenance service?
Any party seeking to be determined as an essential or maintenance service should submit
a referral on the prescribed forms i.e. LRA Form 4.2 for Essential Services and Form
LRA 4.3 for a Maintenance Service. These can be downloaded from the CCMA website
Www.ccma.org.za.

Once completed the form should be sent to:

The Chairperson

Essential Service Committee

Private Bag X94 Marshalltown, 2107
Email: beverlyr@ccma.org.za

Tel: 011 377 6953

Fax: 011 834 7352 / 086 660 6132
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12. What is a Minimum service?

The Labour Relations Act does not define a minimum service. It is however evident
from Section 72 of the Act that a minimum service is to provide for a reduced number of
employees who could provide an ongoing minimum service within a designated service. This
means a ‘reduced’ number of employees who will be required to continue working, ensuring
a minimum service during a strike, to ensure the service which is normally provided, does
not cease entirely.

13. What is a minimum service agreement?

Section 72 of the Labour Relations Act provides for minimum service agreements (MSA).
These agreements provide for parties to conclude collective agreements, which provide for
minimum services through some employees who would continue working during a strike in
an Essential Service.

The Act requires such Minimum Service Agreements (MSA) to be ratified by the ESC.
The primary purpose of the ratification is to ensure that the interest of the Public is considered.

A workable collective agreement is required to ensure the basic needs of the Public are
met, so that the interruption of service as a result of strike action, does not endanger the life,
personal safety or health of the whole or any part of the population.

14. What are the consequences for parties to a minimum services agreement if the

Committee does not ratify?
Section 72 of the LRA gives the Committee the discretion whether or not to ratify a minimum
service agreement. In so doing, the Committee has to ensure that broader public interests
are taken into account and that an-MSA does not refute the determination of the service
as an essential service..Simply put, the safety, health and lives of people put at risk as a
consequence of-a minimum service agreement, has to be ratified.

Only-when the Minimum service agreement has been ratified by the Committee would the
agreed minimum service be regarded as an essential service.

Consequently, if an MSA has not been ratified, the agreement has no force and effect and
the services that were designated as essential, remains intact and unchanged.

15. In general terms, what information should be included in a minimum services

agreement?

The Committee will be entitled to decline ratification of minimum services agreements for
various procedural/administrative and substantive reasons which could include:

« Agreements not affixed to the LRA 4.8 form;

+ All pages of the agreement not initialed by all parties;

+ Unclear or illegible text;

+ Agreements included employees employed in services not designated as essential;

+ Copies of the original agreements were not submitted;

+ The periods of agreement concluded were not specified and left for indefinite periods;

+ Specific essential services were not specified;
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+ The number of employees engaged in the essential services were not specified;

+ Actual numbers of employees were not indicated or used - the use of percentages is
not acceptable.

Minimum services agreements should have the following characteristics:
+ The actual original MSA agreement must be affixed to a LRA 4.8 form;
+ The agreement must be clear and unambiguous;
+ The actual original agreement must be submitted to the ESC;
+ Each page of the agreement must be initialled by all parties;
+ Agreements have to be signed in full by all the parties;

+ Agreements must be for a specific/definite period — recommended to be nolonger than
for five years;

+ Only designated services could conclude a MSA.

16. How prevalent is minimum service agreements in South Africa?

To date there has not been a large number of minimum service agreements ratified by the
Committee.

Where a party wants to conclude a minimum service agreement, it is entitled to make a
proposal to the party(ies). Where it does so, and in the event'such negotiations fail, any party
may refer a dispute to conciliation and failing resolution of the dispute through settlement, to
interest arbitration.

17. What rights do essential service workers have to strike?

The Labour Relations Act recognises the constitutional right to strike, subject to a number of
limitations. One of these limitations are that no person may partake in a strike if that person
is engaged in an essential service.

Because the right to strike is such a fundamental right, a limitation of this kind needs to
be justified and, to be justified, it requires among other things, to be limited. The Labour
Relations Act provides the balance between the right to strike and the limitations associated
with the right to strike.

18. Why are essential services workers prohibited from striking?

Whereas the right to strike is a fundamental right, there is an equally important need to
balance this right with other fundamental rights, such as those to relating to health care,
food, water and social security which are also enshrined in the Bill of Rights.

19. If essential services workers are prohibited from striking, aren’t their

constitutional rights violated?
The essential services limitation on the right to strike in the Labour Relations Act has not
been subjected to constitutional challenge and in the view of many experts, it is unlikely that
it will be.

The Constitution permits rights in the Bill of Rights to be limited in terms of laws of general
application to the extent that the limitation is reasonable and justifiable in an open and
democratic society based on human dignity, equality and freedom.
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20. If essential services workers are in dispute over wages and conditions of
employment, and their rights to strike are limited, how is the dispute resolved?
Interms of Section 74 of the LRA, a party engaged in an essential service (and consequentially
prohibited from striking) must refer its dispute to conciliation at the CCMA or relevant
Bargaining council. If the conciliation fails, the dispute has to be referred for arbitration.

Special provisions prevail in the implementation of arbitration awards in the Public service
essential services. Such awards become binding only 14 days from the date of the award,
unless a Minister has tabled the award in Parliament during that period. If Parliament resolves
that the award:is not binding within 14 days of the date on which it is tabled, then the award
is not binding and the dispute is referred back to the CCMA for further conciliation, and if that
process fails, to arbitration once again.

The LRA is however unclear about whether or not, the second arbitration ruling is binding on
the state, or, whether the award may once again be tabled in Parliament and resolved to be
non-binding, which could prompt a circular process again?

21. Who conducts conciliations and arbitrations in the case of essential service

disputes?

In terms of Section 74 of the Labour Relations Act, any party to a dispute in an essential
service must refer the dispute to the bargaining council which covers the sector in question
or to the CCMA where no bargaining council exists:

The council or CCMA will appoint the conciliator and/or arbitrator to deal with the dispute.

22. Which services have been designated as essential services in South Africa?

The Committee has for the past fifteen years carried out its mandate and duties. It has, after
due notice and public investigation, designated a large number of services as essential
services. These include:

A

1. The regulation and control of air traffic, and the weather services in support of air traffic and navigation control services.
2. The following services provided at all airports in South Africa have been designated as essential services:

a) electrical services-at airports;

b) safety.services at airports; and

¢)' security services with the exception of security at the parking areas at all airports.

—

. Blood transfusion services including the collection, processing, testing, and distribution of blood.
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1. The services required for the functioning of courts;
2. Correctional services
3. The following computer services provided or supported by the Central Computer Service of the Departmentof State Expenditure
are designated as essential services:
a) The Persal system;
b) the social pension system;
c) the hospital system; and
d) the flood control system.
The whole of the services provided by old age homes, children’s homes and places of care that are state owned, state funded or state
subsided.
The following services provided to persons suffering from cerebral palsy are designated as essential:
a) Nursing Services (which includes services rendered by sisters and senior sisters); and
b) Caregiving (including the service rendered by the house mothers).
Care and support services provided in residential facilities in which people with disabilities are accommodated
The following services provided by privately owned old age homes as well as nursing homes and institutions that care for assisted and
frail care patients and that are not registered with the Department of Social Development or do not receive any financial assistance or
subsidy from the State, as essential services:
a) Nursing;
b) Care-giving - being the service of caring for an elderly assisted and or frail patients with the implied or express consent of that person
and in support of nursing services and as set out in Section 17 of the Older Persons Act, 13 of 2006;
c) Pharmaceutical;
d) Dispensary;
) Occupational therapy;
f) Rehabilitative support;
g) Physiotherapy; and
h) Catering

o B
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The following services rendered by mental and related institutions are designated as essential services:
Mental health care
Diagnostic assessments of new referrals in respect of people with intellectual and psychiatric disabilities
Psychological assessment
Therapeutic Counselling services and any other form of counselling
Mental health crisis management
Court preparation and assistance for victims who are users.
Rehabilitation services
Treatment (including assistance with adherence to medication)
Training (only to the extent that it is offered to the mental health users.
9. The senvice of distribution of chronic medication
10. The wholesale and supply of cash.

D

1.The following services provided by the following civilian personnel in the Department of Defence to support the
South African National Defence Force:
a) The Secretariat for Defence;
b) the Intelligence Division;
c) the Finance Division;
the parachute seamstresses of the South African Army;
the parachute packing operators of the South African Army;
f) the military intelligence functionaries of the South African Army;
the storemen in the South African Navy;
the provisioning officers and clerks in the South African Navy;
i) the technical personnel in the South African Navy;
j) the tugboat personnel in the South African Navy;
the surveyors in the South African Navy;
1) the South African Medical Service;
m) those serving in military posts in the South African National Defence Force;
n) the cryptographers in the South African National Defence Force; and
o) the maintenance services in the South African National Defence Force.

ooz o

* S

&=

Call Centre: 0861 16 16 16 Website: wwwzc




'wZCma.org.za

E

1. Security services in education institutions.
2. The services provided at boarding schools by:
a)  House parents

b)  Sanatorium services
c)  Dispensing of medicines to learners; and
d)  Security services
F
1. Fire-fighting
2. Detection and reporting of fires.
H

N

. The following services provided by the private sector which are funded by the public sector:
a) Emergency health services and the provision of emergency health facilities to the community or part
thereof;
b)  Nursing; and
c) Medical and paramedical services.
. The following services in support of the services referred to above:
a) Boiler; and
b) Water purification.
3. The following services in the public sector are designated as essential:
a) Emergency health services and the provision of emergency health facilities;
b) nursing; and
¢) medical and paramedical services.
4. The following services which support the services referred to above:
a) Catering;
b) medical records;
c) security;
d) porter and-reception;
e)-pharmaceutical and dispensary;
f) medicine quality and control laboratory;
g) forensics;
h) laundry work;
i) clinical engineering;
j) hospital engineering;
k) waste removal;
[) mortuary services; and
m) pest control.
The services rendered by Medical Officers in public health.
. The services provided at private health and welfare centres:
a) Reception/Admin and monitoring and evaluation;
b) Pharmaceutical and Dispensary; and
c) Research.
. Manufacturing and supply of parenteral nutrition (Parenteral nutrition is the feeding of nutritional
products to a person intravenously, bypassing the usual process of eating and digestion) is hereby
designated as essential services, this service includes:

N

o o

-

a) Compounding;

b)  Quality control including bin sterilization and specialized cleaners;
c) Dispensing ; and

d) Delivery of parenteral nutrition.
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L
1. The life guarding and or lifesaving services at the beaches.

S

1. The following parts of sanitation services:

a) the maintenance and operation of water-borne

sewerage systems, including pumping stations

and the control of discharge of industrial effluent

into the system;

the maintenance and operation of sewage

purification works;

2. Security in Stadiums, for sporting events attended by
more than 200 people.

1. Municipal traffic services and policing;
2. Municipal health;

3. Municipal security;

4. Services rendered by Mud guards and Team Leaders at tailings b)
dams (A tailings dam is typically an earth-fill embankment dam used
to store by products of mining operations after separating the ore

from the gangue).
N

. The following nuclear services are designated as essential:
a) Services rendered at the Safari 1 Research Reactor;
b) Nuclear Liabilities Management Services;
: ) . w
c) Nuclear Operations and Maintenance services;
d) SHEQ Department Services;
e) Facilites Management; and
f) Telecommunication

T
1. The service of road traffic incident management.

—

1. The supply and distribution of water;

2. Security services for the purpose of securing
infrastructure, access control, property and information

P at water utilities and pump stations.

. The generation, transmission and distribution of power.

. The payment of social pensions one month after they fall due.

N —

R
. Radiology services rendered in and for public health care (X-rays
and other high-energy radiation, especially the use of such
radiation for the diagnosis and treatment of disease).
2. Reticulation of natural gas services (means the division of bulk
gas supplies and the transportation of bulk gas by pipelines).
3. The following parts of sanitation services:

a) the collection of refuse of an organic nature;
b) the collection of infectious refuse from medical and veterinary hospitals_or.

practices;
c) the collection and disposal of refuse at a disposal site; and

d) the collection of refuse left uncollected for 14 (fourteen) days or longer,
including domestic refuse and refuse on public roads and open spaces.

23. Is it possible to challenge a previous (past) designation by the ESC?
Yes. Section 71(9) of the LRA provides that the Committee may vary or cancel a designation
of the whole or a part of a service as an essential service.

The procedure for doing so is provided in subsection 71(1) to 71(8) of the LRA.

-

24. Are the services in South Africa different from those determined in other

countries?

Although practises may vary from one country to another, there is generally a high degree
of consistency in the nature and form of sectors which have been determined as essential
services. In considering international practise, it is important to take cognisance of the of the
International Labour Organisation (ILO) principles with regard to Essential services.

The ILO has adopted a series of conventions, recommendations and resolutions which form
the international basis of the principles governing the right to strike in essential services.
The ILO’s supervisory bodies have consistently found that the right to strike may only be
restricted or prohibited in the following instances:

+ In the public service for public servants exercising authority in the name of the State;
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+ In essential services in the strict sense of the term (that is, services, the interruption
of which, would endanger the life, personal safety or health of the whole or part of the
population); and

+ In the event of an acute national emergency and for a limited period of time.

The ILO’s Committee on Freedom of Association has pointed out that in interpreting these
restrictions, the strict sense of the term essential services should be adopted and it “depends
to a large extent on the particular circumstances prevailing in a country” and that “a non-
essential service may become essential if a strike lasts beyond a certain time or extends
beyond a certain scope, thus endangering the life, personal safety or health of the whole or
part of the population”.

This Committee on Freedom of Association has given its opinion in a general manner of the
essential or non-essential nature of specific services. Services considered by the Committee
as essential include: the hospital sector, electricity services; water supply services, telephone
service, and air traffic control.

Services that are considered to not be essential include: the mining sector; radio and
television, general transport, the petroleum sector, ports (loading and unloading),
refrigeration enterprises, hotel services, banking, construction, computer services for the
collection of excise duties and taxes, automobile, manufacturing, aircraft repairs, department
stores, agricultural activities, pleasure parks, the supply and distribution of foodstuffs, the
metal sector, the Mint, the education sector, the government printing service, metropolitan
transport, postal services and state alcohol, salt and tobacco monopolies.

In reviewing the services listed above it is important to note that these examples do not
represent an exhaustive list of essential services. The Committee on Freedom of Association
has not referred to more services because in its opinion; it is dependent on the nature and
context of the specific situations it has to examine and because complaints are not frequently
submitted regarding the prohibition of strikes in essential services.

It is important to note that those services which have been determined as essential services
in South Africa, are largely consistent with those recognised by the ILO.

25. Where could | get more information about essential and maintenance services?

Requests for more information can be directed to:

The Chairperson
Essential Services Committee
Private Bag X94 Marshalltown, 2107

Email: esc@ccma.org.za

Alternatively, telephonic queries could be directed to the Administrator of the Committee at
Tel: 011-337 6953.
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valued by everyone for
changing working life by
promoting social justice and
transforming workplace
relations

MISSION

To give effect to everyone’s
Constitutional right to
fair labour practices
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Goal 1: Enhance and
extend service delivery
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organisational
effectiveness
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